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If you are planning to do

any work in or near water,

or doing any activity that may
damage fish habitat and/or
cause a deleterious substance
(see Part B: Definitions) to
enter that water, your project
may affect fish habitat and
harm the fish that live in our
streams, lakes and oceans. In
these circumstances, you may be
in violation of Canada’s Fisheries Act
and you should seek advice and/or
approval from Fisheries and Oceans
Canada and/or Environment Canada.
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PART A:
ENSURING FISH FOR THE
FUTURE

1. What is “fish habitat”?

To sustain fish production [or the use
and employment of present and future
generations, it Is critical to conserve and
protect the aquatic systems that produce
Lhe fish.

These systems are referred Lo as “fish
habitat™ and include those components of
the environments that fish need to live,
grow and reproduce. The FFisheries Act
defines “fish habitat” as:

“Spawning grounds and nursery, rearing,
food supply and migration areas on which
fish depend directly or indirectly in order to
carry out their life processes.”

(Section 34(1))

[Fish habital is nol only the waler in
rivers, lakes, streams and oceans and
the quality of that water, but also
includes surrounding plants, life forms
and structures such as gravel beds and
large woody debris that interact to make
fish life possible. The federal Fisheries
Act protects natural and man-made f{ish
habitat, such as a drainage ditch that
has become [requented by fish.

2. Why protect fish habitat?

No fish habitat means no fish. I"ish
need healthy places to live, grow and
reproduce. Many people, however, do not

automatically recognize the value of fish
habital. They will readlly support the
protection of a scenic river valley, but
a muddy tidal [Tat, which Is also figh
habltat, is more likely to be dredged,
paved or otherwise destroyed without
recognizing the significance of the
economic and social loss. Fish habitat
Is essential to the sustained production
of fish that support our commercial,
aboriginal and recreational lisheries.

3. What activities damage habitat?
Unfortunately, fish habitat can be

destroyed without much visible evidence.

For example, the eggs of salmon and

trout cannot survive [ust anywhere; they

must be laid in gravel beds in streams

or lakes. Take away the gravel and the

stream or lake will flow as before, but it

will no longer support spawning habilat.

Any project that upsets the physical,

chemical and biological balance of fish

habltat may permanently damage it,

causing reductions in fish production and

social and economic losses Lo Canadians.

Common threats to fish habitat are

associated with:

= Removing streamside vegelation

= Removing sand or gravel from
beaches, riverbanks or streambeds

= Diverling, dyking and channelizing
slreams

= Dredging tidal flats and marshland

= [‘illing loreshore, marshes and flood
plains

m Clearing land for agriculture or urban
development

= Building causeways, wharves, marinas
and reservoirs

= Polluting with sediment, pesticides,
oil and other contaminants

= Discharging industrial and municipal
waslte

= Logging and log storage

= Constructing buildings, pipelines,
transmission lines, roads and railways

= Construcling and operaling
hydroelectric power [lacilities

= Mining and discharging mine cffluent

= Mining the seabed and accidents at
offshore oil and gas extraction
facilities

4. How do | comply with the law?

If you are planning work in or ncar
water, you should contact staff at your
local Fisheries and Oceans Canada
(DFO) ollice (see back cover). I it was
necessary for you to apply lor provincial
permits Lo conduct your work, a descrip-
lion of your project may already have
been referred to DFO by the permitling
agency. DFFO will need the following
informalion to review your project:

m the plans and specifications {Whal is
your project? When are you planning
Lo undertake it? How are you going 1o
do the work?)

= jts potential impacls on fish habilat

m proposed measures 10 minimize or
prevent impacts on fish habitat by
following industry Best Management,
Practices, published guidelines or
other professional advice

No fish habitat means no fish. Fish need healthy places to live, feed and reproduce. Many people,
however, do not automatically recognize the value of fish habitat.




In some cases, DIFO stall may inspect
your project site and provide you with
writlen comments on the project.

More Information about preventing
and minimizing impacts on lish habitat is
provided in the brochure, Guidelines for
Attaining No Net Loss, and other DFO
Publications, Reports and Guldelines.
This information may also be obtained by
contacting a local DFO offlice (see back
cover). You may need Lo amend your
project plans to prevent harm to [lish
habitatl belore commencing work. It is
your responsibility to obtain technical
advice and make the necessary changes.
Il DFO staff believes that your project
will have negative impacts on [ish
habiiat, they will provide guidance on:

a) Ways to avoid the damage by
relocating and redesigning the project.

b) Ways to minimize the damage. Advice
from DFO stalf docs not authorize
harm to fish habital. You may wish
to apply for a subsection 35(2)
authorization il your project is likely
to harm fish habitat. If you do not
apply for a s. 35(2) authorization and
your project does result in a harmful
alteration, disruption or destruction ol
fish habitat you may be convicted with
causing an offence under subsection
35(1) ol the Fisheries Act.

c¢) How to apply for a s. 35(2)
authorization. More information about
section 35(2) authorizations is
provided in the brochure, What the
Law Requires, or visit DFO's web sile,
at www.dlo-mpo.gc.ca/habital

When substances such as, oil,
sediment, paint and other deleterious
substances are discharged into water
[requented by fish they have the potential
Lo be toxic to lish and thelr habitat.

Il you fleel that your work or undertaking
may cause a deposil of a deleterious
substance in water frequented by fish
please contact your regional Environment
Canada office (call 1-800-668-6767 or
visit C's national web sile, www.ec.gc.ca).
Il you would like more information
pertaining Lo the impact of deleterious
substances to fish and fish habitat and
how these impacts may be avoided
please contact your local DFO offlice

(see back cover).

PART B:

FISHERIES ACT HABITAT
PROTECTION AND
POLLUTION PREVENTION
PROVISIONS

The lollowing are extracts from the
I’Isheries Act and relate Lo protecting fish
and fish habitat [rom the adverse ellects
of human activities. Where specific
penalties are not listed, refer to the
“Penalties (general) and court orders”
section lound on pages 14 and 15. These
extracts follow a sequence designed lor
ease ol reference. The section numbers
provided are those of the Act, but this is
not a complete listing of all sections.
The following is not a substitute for
the Fisheries Act. In Lthe event of an
inconsistency between this document
and the Act, the iatler prevails.

Individuals with specific legal concerns
are urged to seek advice from legal
counsel and/or contacl the nearest
IFisheries and Oceans Canada regional
olflice (see back cover). An unolTiclal
copy ol the entire Fisheries Acl can be
obtained [rom the Justice Canada web
site (canada.justice.gc.ca/en/index.html)

1. Definitions
Canadian Fisheries Waters:

Section 2: In this Act, “Canadian fisherles
walers” means all waters in the [ishing
zones of Canada, all waters in the
territorial sea of Canada and all

internal waters ol Canada.

Fish:

Section 2:  “Iish” Includes:

a) parts of fish,

b) shellfish, crustaceans, marine animals
and any parts of shellfish, crustaceans
or marine animals, and

c) the eggs, sperm, spawn, larvae, spat
and juvenile stages of fish, shellfish,
crustaceans and marine animals;

Fish Habitat:

Section 34(1): For the purpose of
sections 35 to 43, “fish habilal” means
spawning grounds and nursery, rearing,
food supply and migration areas on
which fish depend directly or indirectly in
order to carry out their lile processes.

Canada s
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“Fish habitat" means spawning grounds and nursery, rearing, food supply and migration areas on
which fish depend directly or indirectly in order to carry out their life processes.



No person shall carry.on any work or undertaking that results in the harmful alteration,
disruption or destruction of fish habitat.

Deleterious Substance:

Section 34(1):  Ior the purposes of
seclions 35 to 43, “deleterious
substance” means

a) any substance that, Il added to any
waler, would degrade or alter or form
parl of a process ol degradation or
alteration of the quality of that water
so that it is rendered or is likely to be
rendered deleterious to fish or fish
habitat or to the use by man or fish
thatl requent thal waler, or

b) any water that conlains a substance
in such quantity or concentration, or
thal has been so Lreated, processed or
changed, by heat or other means, from
a natural state that it would, if added
Lo any other water, degrade or alter or
form part of a process ol degradation
or alteration of the quality of that
water so that it Is rendered or is likely
to be rendered deleterlous Lo fish or
fish habitat or to the use by man or
fish that frequent that water, and
without limiting the generality of the
foregoing includes

¢) any substance or class of substances
prescribed pursuant to paragraph
34(2){a),

d) any water that contains any substance
or class of substances in a quantily or
concentration that is equal to or in
excess ol a quantity or concentration
prescribed in respect of that
substance or class of substances
pursuant to paragraph 34(2)(b), and

e) any water that has been subjected Lo
a trealment, process or change
prescribed pursuant to paragraph
34(2)(c).

Deposit:

Section 34(1): [or the purpose of
sections 35 to 43, “deposil” means any
discharging, spraying, releasing, spilling,
leaking, seeping, pouring, emitting,
emptying, throwing, dumping or placing.

Section 40(5)(a): A “deposil” as defined
In subsection 34(1) takes place whether
or nol any act or omission resulting in
the deposit is intentional.

Obstruetion:

Section 2: “Obstruction” means any
slide, dam or other obstruction impeding
the lree passage of fish.

Water Frequented by Fish:

Section 34(1): “Water frequented by fish”
means Canadian fisheries waters.
Section -t0(5)(b): no water is “water
frequented by fish,” as defined in
subsection 34(1), where proof is made
that al all times material to the
proceedings the water is not, has
not been and is not likely 1o be
frequented In fact by fish.

2. What is against the law?
2.1 Damage to fish habitat

Section 35(1}; i No person shalf carry on
any work or undertaking that results in
the harmful alteration, disruption or
destruction of fish habitat.

Authorization

Section 35(2): No person contravenes
subsection (1) by causing the alteration,
disruption or destruction of fish habitat
by any means or under any conditions
authorized by the Minister or under
regulations made by the Governor in
Council under this Act.

Penalties

Section 40(1): Lvery person who
contravenes subsection 35(1) is guilty of
a) an offence punishable on summary
conviction and liable, for a first
offence, 10 a fine not exceeding three
hundred thousand dollars and, for any
subsequent offence, Lo a fine not
exceeding three hundred thousand
dollars or to mprisonment for a term
not exceeding six months, or to both; or
b) an indictable offence and liable, for a
first offence, to a fine not exceeding
one million dollars and, for any
subsequent offence, to a fine not
exceeding one million dollars or
Lo imprisonment for a term not
exceeding three years, or to both.

No person shall carry on any work or undertaking that results in the harmful alteration, disruption or
destruction of fish habitat.




2.2 Pollution

Environment Canada ([EC) has been
assigned responsibility for administration
and enforcement of the Pollution
Prevention Sections of the Fisherles Act.
The key pollution prevention section Is
subsection 36(3), which prohibits
deposiling deleterious substances into
Canadian fisheries waters. Deleterious
substances are oils, sediment, paint and
other substances or malerials that will
degrade or alter water quality so that
the water is rendered or is likely to be
rendered deleterious Lo fish. If you have
any concerns or questions about
delelerious substances please conlacl
your regional Environment Canada office
(call 1-800-688-6767 or visit EC's national
web site, www.ec.gc.ca).

* Section 36(3): | Subject Lo subsection
36(4), no person shall deposit or permit
the deposit of a deleterious substance of
any Lype in walter frequented by fish or in
any place under any conditions where the
delelerious substance or any other
deleterious substance that results from
the deposit of the deleterious substance
may enler any such waler.

Section 36(4): | No person contravenes

subsection 36(3) by depositing or

permitting the deposit [n any waler or

place of

a) waste or pollutant of a type, in a
quantity and under conditions

authorized by regulations applicable
Lo that water or place made by the
Governor in Council under any Act
other than this Act; or

b) a delelerious substance of a class, in
a quanlily or concentration and under
conditions authorized by or pursuant
Lo regulations applicable to that
waler or place or to any work or
undertaking or class thereof, made
by the Governor in Council under
subsection 36(5).

Section 36(1): No one shall

a) Lhrow overboard ballast, coal ashes,
stones or other prejudicial or deleteri-
ous substances in any river, harbour
or road-stead, or in any water where
lishing is carried on;

h) leave or deposit or cause Lo be
thrown, left or deposited, on the
shore, beach or bank ol any water or
on the beach belween high and low
water mark, remains or offal of fish or
ol marine animals; or

¢) leave decayed or decaying fish in any
net or other fishing apparatus.

Duty to report spills

Section 38(4): Where, oul of the normal
course of events, Lhere occurs a deposil
of a deleterious substance in water
frequented by fish or a serious and
Imminent danger Lhereofl by reason of
any condition, and where any damage or
danger to fish habitat or fish or Lhe use
by man of [lish results or may reasonably

be expecled Lo result therefrom, any

person who al any material time

a) owns the deleterious substance or has
the charge, management or control
thereofl; or

b) causes or conlributes Lo the causation
of the deposit or danger thereof, shall,
in accordance wilh any regulations
applicable Lherelo, report such
occurrence to an Inspector or such
other person or authority as Is
prescribed by the regulations.

Duty to prevent or minimize damage

Section 38(5): Lvery person referred Lo
in paragraph 38(4)(a) or (b) shall, as
soon as possible in the circumstances,
take all reasonable measures consistent,
with safcty and wilh the conservation

of fish and fish habitat Lo prevent any
occurrence relerred to in subsection 38(4)
or Lo counleract, mitigale or remedy any
adverse ellects that result or may rcason-
ably be expected to result therefrom.

Penalties

Section 40(2):  Lvery person who contra-

venes subsection 36(1) or (3) is gullty of

a) an olTence punishable on summary
conviction and liable for a first
offence, Lo a fine not exceedIng three
hundred thousand dollars and, for any
subsequent offence, to a fine not
exceeding three hundred thousand
dollars or Lo imprisonment for a Lerm
not exceeding six months, or to both; or

frequented by fish.

No person shall deposit or permit the deposit of a deleterious substance of any type in water
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b) an indictable offence and liable, for a
first offence, to a line nol exceeding
one million dollars and, for any
subsequent olfence, to a fine not
exceeding one million dollars or to
imprisonment [or a term not exceed
ing three years, or to both.

" Section 40(3): Lvery person who
a) lails to provide the Minister with any
material or inflormation requested

pursuant to subsection 37(1) within a

reasonable time after the request is

made,
b) (ails to provide or submit any
material, information or report that is

Lo be provided or submitted under

reguiations made pursuant to

subsection 37(3).

¢) fails Lo make a report that he is
required to make under subsection

38(4).

d) carries on any work or undertaking

described in subsection 37(1)

(i) otherwise than in accordance with
any materiai or Inlormation relat-
ing to the work or undertaking
that he provides to the Minister
under subsection 37(1),

(ii) otherwise than in accordance with
any such material or information
as required to be modified
by any order of the Minister under
paragraph 37(2)(a}, or

(iiiy contrary to any order made by the
Minister under subsection 37(2),

e) fails to Lake any reasonable measures
that he is required to take under

1 >

subsection 38(5) or fails Lo take such
measures in the required manner Is
guilty of an olfence punishable on
summary conviction and liable, for a
first olfence, to a line not exceeding
two hundred thousand dollars and, for
any subsequent olfence, to a [line not
exceeding two hundred thousand
dollars or to imprisonment [or a term
not exceeding six months, or 10 both.

2.3 Destruction of fish

" Section 32: No person shall destroy fish

by any means other than [ishing except
as authorized by the Minister or under
regulations made by the Governor in
Council under this Act. The Guidelines
for the Use of Explosives In or Near
Canadian Fisheries Waters guides
proponents whose works or undertakings
involve the use of conlined or unconlined
explosives in or near water, 10 ensure
that they comply with the legal
obligations of the Fisheries Act.

3. Obligations of owners, operators,
developers and project proponents

[Federal law protecting Canadian
fisheries waters does not mean that
lisheries management agencies will

oppose every project alfecting fish habilat.

tlowever, each project’s impact on fish
and/or [ish habitat must be considered
before the work or undertaking begins.
The Minister may request plans,
specilications or reports [or scrutiny by

Fish labitat Management staff. In most
cases, early consultation between the
developer and I'isheries and Oceans stall
will make it possible lo devise a plan that
meets the needs of all concerned.

[Ffor more Information, consult the
Pollcy lor the Management of Fish
1abital which is availabie from the
[Fisheries and Oceans Canada.

3.1 Fish guards and screens

Section 30(1):  Lvery water intake, ditch,
channel or canal in Canada constructed
or adapted lor conducting water [rom any
Canadian [isheries waters [or irrigating,
manulacturing, power generation,
domestic or other purposes shall, il the
Minister deems it necessary in the public
interest, be provided at its entrance or
intake with a [lish guard or a screen,
covering or netling so lixed as to prevent
the passage of [ish rom any Canadian
lisheries waters into the water intake,
ditch, channel or canal.

Section 30(2): | The lish guard, screen,

covering or netting referred Lo in

subsection (1) shall

a) have meshes or holes ol such
dimensions as the Minister may
prescribe; and

b) be built and maintained by the owner
or occupier ol the water intake, ditch,
channel or canal relerred to in
subsection (1), subject to the approval
ol the Minister or of such officer as the
Minister may appoint to examine it.

No person shall destroy fish by any means other than fishing except as authorized by the Minister or
under regulations made by the Governor in Council under this Act.

Canada’s

Fisheries




Section 30(3): The owner or occupier

of the water intake, ditch, channel or
canal referred Lo in subsection (1) shall
maintain the fish guard, screen, covering
or nelting referred to in that subsection
in a good and efficienl state of repair and
shall not permit its removal except for
renewal or repair.

Section 30(4): During the time in

which a renewal or repair referred Lo In
subsectlon (1) is being effected, the
sluice or gate at the intake or entrance
ol the water intake, ditch, channel or
canal shall be closed in order to prevent
the passage of fish into the waler intake,
dilch, channel or canali.

Penalties

Section 69: Every owner or occupier of
a water inlake, ditch, channel or canal
referred to in subsection 30(1) who
reluses or neglects Lo provide and
maintain a fish guard, screen, covering
or netling in accordance with subsections
30(1) to (3), permits the removal of a
fish guard, screen, covering or netling in
contravenlion of subsection 30(3) or
refuses or negiecls Lo close a siuice or
gale in accordance with subsection 30(4)
is guilly of an offence punishable on
summary conviction and liable, for a
lrst offence, L0 a fine not excceding

two hundred thousand dollars and, for
any subsequent offence, Lo a fine not
exceeding two hundred thousand dollars
or to imprisonment for a lerm not
exceeding six months, or to both.

3.2 Fish-ways or canals
Requirements

Section 20(1): [LCvery obslruction across
or in any stream where the Minister
determines it Lo be necessary for Lhe
public inlerest that a fish-pass should
exist shall be provided by the owner or
occupier with a durable and efficient
fish-way or canal around the obsLruclion,
which shall be maintained in a good and
clfective condition by Lhe owner or
occupier, in such place and of such form
and capacity as will in the opinion of the
Minlsler satisfactorily permit the free
passage of fish through It.

Section 20(3): The place, form and
capaclty of the fish-way or canal to be
provided pursuant to subsection (1)
must be approved by the Minister

before construction thereof is begun
and, immediately after the f{ish-way is
completed and In operation, the owner
or occupier of any obstruction shall
make such changes and adjustments at
his own cosl as will in the opinion of the
Minister be necessary for its efficient
operation under actual working conditions.

Section 20(4): The owner or occupier

of every fish-way or canal shall keep It
open and unobstructed and shall kee

it supplied with such sufficient guantliy, *
of waler as Lhe Minisler considers
necessary Lo enable Lhe fish frequenting:
the walers in which Lhe fish-way or.canal
is placecl Lo pass Lhrough it-during sneh
times as are specified by any fishéry.. ¢
officer, and, where leaks i a.dam: cause
a fish-way therein to be inéfficient, the
Minister may require the gwmer on
occupicr of the dam to. prevent the

leaks therein.

Payment for

Section 20(2): Where Itvis.determined

by Lhe Minister in any case taat the
provision of an efficient lish=way or canal
around the obslructlon Is not fcaalhle

or Lhal the spawning areas apf Ve the
obstruction are destroyed, Lhe Minister
may require the owner or 6¢otipier of the
obstruction to pay to him/ftom timg’to:
time such sum or sums ofjupney as he
may require Lo conslruct, opénate and
maintain such complete fish' hatehery
eslabiishmenl as will in his opiniort meel
Lhe requirements for maintalningthe
annual return of migralory fish.

Section 21(1): The Minisler may
authorlze the payment of one-half of

the expense incurred by an owner or
occupier in constructing and maintaining
any fish-way or canal and, after a fish-way
or canal that has been duly approved by
Lhe Minisler has been built at Lthe cost of
the owner or occupier of any obslruclion,
or after Lthe owner or occupier has paid
one-half the cosl thereofl and the fish-
way or canal thereafter proves to be
ineffective, the total cost ol any change
in the fish-way or canal or any new
fish-way or canal required Lo enable the

fish to pass by the obstruction shatll,
except as provided in subsection 20(3),
be paid by Her Majesly.

Section 21(2): The Minister; ip"grder to
procure the construction.bf any ﬂshxway
or canal, pendmg pmggeﬂlngé agalhsi
any owner or.gcdupfex for thg Qumshmem
imp_gseq by,L @;\@, may make and
oompleteﬁhe Loneznuctlon formwnfh and

may aifthobize any personio-enter on'the

rﬂ:mlses with the:necegsary. wdrkinen:
mea‘llln § and materlajs forthat pu;:pase

ay: peeever‘[mm the gwner:

Oﬂ(},uplei‘ the.whole expenge sy | m:ed
hy ‘action 1p the namg;of ten ’\1a]eaxy

3 3 ousimcilqns

Section 27: Noone haft

a) damage ov obstruct any fish-way or
canal:bullt,.constructed oriused to
enable fish to,pass qver op‘arcond’any
obstrugtlon;

b) do anything fo stop. impede or-hinder’
fish from® entening on passing the fish-
wiy or’canal orto stop, jmpede or
hinder MSh from surmoun(ing any
obstaclé or leap; or

'¢) fish In any m&nner within twenty-five
yards-downstream from the-lower
enircance to any fish-way,.canal,
obstacle or.leap.

Section 29(1): ' No one.shallerect, use
or mantain Inany of the Canadlan
fisheries waters, where subject to any
exclusive-righti of fishény Or not, any net,
wcn( or other device that unduly
ojbst.ruet.s the passage of fish.

Remaoval of
Saction 21(3): .Whexge an unuged
obstruction or.a thing dqgﬁimcmal t0

fish'exists and the ewner or occupier
thereof daes not after notige given by the
Minister. cemdve it or if the. owner s 0ot
regident inCanada; ot /his ekacm:lace of
residénce is unknown to'the Minister,
the Minlster may, without-beingliabie

to damages, or m -dny way o indemnify
the ownér or; ocoumer cause.the
obstruction or tlllng detrimentalsto fish
Lo be removed or destroyed and, where
notice has been given to the owner or
occupier may recover from the owner

or occupier the expense of the removal
or destruction.

[ Every obstruction across or in any stream where the Minister determines it to be necessary for the
‘ public interest that a fish-pass should exist shall be provided by the owner or occupier.



Section 29(2): The Minister or a
fishery officer may order the removal of
Or remove any net, weir or other device
thag;“‘ln m%:, oplnion of the Minister or
fishery officer, unduly obstructs the
passage of fish.

3.4 Minimum gatar‘-ﬂi;w

Section 21(4): ‘The Mimipter may reguire
the owaer or gbqupier of dny obstruction

10, ndtal andmaintain Suchifish stops orr

diverters; both aboye and below the'
obstnuetion, as will in‘hi8‘opinion. be
adequate to.preyvent the desiyuction of
fishdrito assist b proyiting.for their™
-aseent. 5

Section 22(1): At every:obstmction,
where the Mintster determiztes itifp Be:
necessary,-the owner or ogeupier thereof
shall, whén requiréd by the Eyllnlsl’ﬁn,
provide a sufficient flow of water over
the.spill-way or crest, with ¢onnecting
sluiges nto the river below, ‘Lo pasmlit the
safe-and unimpeded descent of fish.

Section 22(2): The owner or occupler.of
any obstruction shall make such
provision as‘the Minister detérmines Lo
be-necessary for thes:free passage of both
astending and desgending migralony fish
duringthe period.ef construction thiereof.

Section 22(3): The owner or ocoupier of
any obstruction shall pgrmil the escape
into the river-bed below the obstruction
ol such quantity of water, at-all'times, as
will, in the opinion of the Minister, be
sufficient for the safely of.fish-and for
the flooding of the spawning grounds to
such depth as will, in the opinion of the
Ministen, be necessary for the gafety of
the ova deposited thereon.

Penalties:

Section 66: Every-owner or occupier of
an obstruction.across or In any stream
who refuses or neglects to provide.and
~maintain a fish-way or canai in

‘aceordance with section 20, to install
an(dmaintaip fish stops or diverters in
accordance with subsection 21(4) or to
pravide for a suffiglent flow of water and
the free passage of fish In accordance
with section 22 is guilty of an offence
punishable on summary conviction and

liable, flor a first offence, to a fine not
exceeding two hundred thousand dollars
and, for any subsequent offence, to a fine
not exceeding two hundred thousand
dollars or to imprisonment for a term not
exceeding six months, or to both.

3.5 Minister may request plans,
specifications, and modifications

Section 37(1):  Where a person carries

¢gnor proposes to carry on any work or
cundertaking that results or is likely to

reqult’in the alteration, disruption or

- destruction of fish habital, or in the

deposit of a deleterious substance in
water freguiented by fish or in any place

74 ander aiy dondltions where that deleteri-
“ouls aubstande or any other deleterious

Bubstances.that results from the deposit
of that deleterious substance may enter
any su¢h'waters, 'the person shall, on the
request of the Migister or without
request In the manoer and circumstances
prescribed by reégulations made under
paragraph 37(3)(a), provide the Minister
with such plans, specifications, studies,
procedures, 3chedules, analyses,
sdmples or othér liformation relating to
the work or undertaking and with such
analyses, samyples, évaluations, studies
or other information relating to the
waten, place‘or fish habltat that is or is
likely to be affectéd by the work or
undertaking as will enable the Minister
1q-determine
a) whether the work or undertaking
resulis or is likely to result in any
alteration, disruption or destruction of
fish habitat that constitutes or would
constitute'an offence under subsection
407T) and-what measures, il any,
would_prevent that result or mitigate
the effeets thereol; or
b)-whellierthere is or is likely Lo be a
teposiiof a deleterious substance by
r¢ason of the work or undertaking that
constitutes or would constitute an
offence under subsection 40(2) and
what measures, il any, would prevent
that deposit or mitigate the effects
thereof.

Section 37(2): If, after reviewing any
malerial or information provided under
subsection 37(1) and affording the
persons who provided it a reasonable
opportunity to make representations,

the Minister or a person designated by

the Minister is of the opinion that an

offence under subsection 40(1) or (2) is
being or is likely to be committed, the

Minister or a person designated by the

Minister may, by order, subject to

regulations made pursuant to paragraph

37(3)(b). or, il there are no such

regulations In force, with the approval

of the Governor in Council,

a) require such modifications or
additions to the work or undertaking
or such modilications to any plans,
specilications, procedures or
schedules relating thereto as the
Minister or a person designated by the
Minister considers necessary in the
circumslances,

b) restrict the operation of the work or
undertaking, and with the approval of
the Governor in Council in any case,
direct the closing of the work or
undertaking for such period as the
Minister or a person designated by the
Minister considers necessary in the
circumstances.

Offer to consult and interim orders

Section 37(4): Where Lthe Minister or a
person designated by the Minister
proposes Lo make an order pursuant Lo
subsection 37(2), he shall offer to
consult with the governments of any
provinces that he considers to be
interested in the proposed order and
with any departments or agencies of the
Government ol Canada that he considers
appropriate.

Section 37(5): Nothing in subsection (4)
prevents the Minister or a person
designated by the Minister from making
an interim order pursuant Lo subsection
37(2) without the offer ol consultation
referred Lo in subsection (4) where he
considers that immediate action is
necessary.

Where the Minister or a person designated by the Minister proposes to make an order pursuant to
subsection 37(2), he shall offer to consult with the governments of any provinces that he considers to
be interested in the proposed order and with any departments or agencies of the Government of |

Canada that he considers appropriate.



3.6 Other obligations

= Authorizations (see 2.1 Damage to
Fish Habitat)

= Duly Lo assisl lishery oflicers and
guardians (see 4.1 Fishery officer and
guardian powers)

® Duly Lo assisl inspeclors (see 4.2
Inspeclor powers)

= Duty Lo prevenl or minimize damage
(sec 2.2 Pollution)

= Duly to report spills (sce 2.2
Pollution})

s Liability of employers and corporate
officers (see 4.5 Penalties [general|
and court orders)

4. Enforcement

The Conservation and Prolection
Program al DIFO is responsible lor
monitoring compliance with legislation
and regulations regarding the
conservation of fisheries resources and
fish habilal. The Minister of Fisheries
and Oceans appoints Fishery Officers
Lo enforce fisheries regulations and
management ptans as well as the habitat
provisions of the Fisheries Act. In
addition to protecting fish habitat,
Fishery Officers conduct at-sea palrols
in coaslal and inshore areas, monitor
catches, conducl forensic invesligalions
and audits, conducl inland patrols and
provide information to fishermen
regarding government policies and
reguiations. Environment Canada is

responsible lor Lhe enforcement of Lhe
pollution prevention sections of the
[isheries Act. The enlforcement and
compliance monitoring activities of Lhe
Fishery Officers and Environment Canada
are vilal Lo protecting Canada’s fish and
fish habilat. If you have any enforcement,
concerns please conlact your local DIFO
office (see back cover) or Environment
Canada (www.ec.gc.caj.

4.1 Fishery officer and guardian powers
Arrest

Section 50: Any fishery officer, fishery
guardian or peace officer may arresl,
wilhoul warranl a person who Lhal
fishery officer, guardian or peace officer
believes, on reasonable grounds, has
commitlled an offence against Lhis Acl or
any of the regulations, or whom he finds
committing or preparing to commit an
offence against this Act or any of Lthe
regulations.

Entry without liability for trespass

Section 52: In the discharge of his
duties, any fishery officer, fishery
guardian or other person accompanying
him or authorized 1o such ellect by the
fishery officer may enter on and pass
through or over private property without
being liable for trespass.

Inspection

Section 49(1):  Subject to section 49(2),
for the purpose ol ensuring compliance
with this Act and the regulations, a
fishery officer or fishery guardian may
enler and Inspecl any place, including
any premises, vessel or vehicle, in which
the officer or guardian believes on
reasonable grounds there is any work or
undertaking or any fish or other thing in
respect of which this Act or the
regulations apply and may

a) open any conlainer that the ofTicer or
guardian believes on reasonable
grounds conlains any fish or other
thing in respect of which this Acl or
the regulations apply:

b) examine any fish or other thing that
Lthe officer or guardian finds and take
samples of il;

¢) conduct any Lesls or analyses and lake
any measurements; and

d) require any person Lo produce for
examination or copying any records,
books of account or other documents
that the officer or guardian believes
on reasonable grounds conlain
information that is relcvant to the
administration of this Act or the
regulations,

Canada s
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Section 49(1.1): In carrying oul an
inspection of a place under subsection
(1), a fishery offlicer or lishery guardian
may,

a) use or cause lo be used any dala
processing sysiem at the place Lo
examine any dala conlained in or
available Lo Lhe dala processing
syslem;

b) reproduce any record or cause il Lo be
reproduced [rom Lhe data in the form
ol a print-oul or olher intelligible
oulpul and remove the prinl-oul or
other oulpul for examination or
copying; and

¢) use or cause lo be used any copying
equipment al the place Lo make copies
ol any record, book of accounl or
other documernt.

Section 49(1.3): A [ishery ollicer or [ish-
ery guardian who lakes a sample under
paragraph (1)(b} may dispose ol il in any
manner Lhat Lthe officer or guardian
considers appropriale.

Duly to assist fishery officer or guardian

Section 49(1.2): The owner or person in

charge of a place Lhat is inspected by a

lishery officer or fishery guardian under

subseclion (1) and every person [ound in

Lhe place shall

a) give the officer or guardian all reason
able assislance Lo ¢nable Lhe offlicer
or guardian Lo carry oul the inspection
and exercise any power conlerred by
this section; and

b) provide Lhe ollicer or guardian wilh
any information relevant Lo the
administralion ol Lhis Acl or Lhe
regulations Lhal Lhe oflicer or guardian
may reasonably require.

Warrant required to inspect private
dwelling

Section 49(2):  Where any place. premis-
¢es, vessel or vehicle relerred Lo in
subseclion (1) is a dwelling-house, a
lishery olflicer or lishery guardian may
nol enler that dwelling-house without the
consent ol the occupant excepl under Lhe
authority of a warrant.

Search

Section 49.1(1): A [ishery olficer with a
warranl issued may enter and search any
place, including any premises, vessel or
vehicle, in which the offlicer believes on
reasonable grounds Lhere is

a) any word or underlaking Lhal is being
or has been carried on in contraven-
Lion of Lhis Act or Lthe regulalions;

b) any [lish or other Lhing by means of or
in relation Lo which Lhis Acl or the
regulations have been conlravened; or

¢) any [ish or other thing thal will allord
evidence in respecl of a conlravenlion
ol this Act or the regulations.

Section 49.1(2): Where on ex parte
application a justice ol the peace is
salisfied by information on oath that
Lhere are reasonable grounds Lo believe

Lhal Lhere is in any place referred Lo in
subseclion (1) any fish or olher thing
referred Lo in subseclion (1), Lhe juslice
may issue a warrant aulhorizing Lhe
lishery olflicer named in Lhe warrant Lo
enter and search Lhe place lor the Lhing
subject Lo any condilions thal may be
specified in Lhe warranl.

Section 49.1(5): In carrying oul a search
ol a place under Lhis seclion, a [lishery
officer may exercise any power
mentioned in subsection 49(1), (1.1)

or (1.3).

Warrant not required to search under
exigent circumstances

Section 49.1(3): Nolwithslanding
subsection (1). a [ishery oflicer may
exercise the power of search referred
Lo in Lhal subseclion withoul a warrani
il the condillons lor oblaining Lhe
warranl exist but by reason ol exigent
circumslances il would not be praclical
Lo oblain Lhe warrant.

Section 49.1(4): [or the purposes ol
subseclion (3), exigenl circumslances
include circumslances in which Lhe delay
necessary to oblain the warranl would
resull in danger Lo human lile or salety
or Lthe loss or destruclion of evidence.

A fishery officer or fishery guardian who takes a sample may dispose of it in any manner that the
officer or guardian considers appropriate.
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Seizure

| Section 51: A fishery officer or lishery
guardian may seize any [ishing vessel,
vehicle, [ish or other thing that the officer
or guardian believes on reasonable
grounds was oblained by or used in the
commission of an offence under this Act
or will alford evidence of an ollence
under this Act, including any (ish that
the officer or guardian believes on
rcasonable grounds
a) was caught, killed, processed, trans-
ported, purchased, sold or possessed
in contravention ol this Act or the
regulations; or
b} has been intermixed with [ish referred
Lo in paragraph (a).

Trespass: see Entry without liability for
trespass

4.2 Inspector powers

Section 38(3): An inspector may, at

any reasonable lime, enter any place,
premises, vehicle or vessel, other than a
private dwelling-place or any part of any
place, premises, vehicle or vessel used
as a permanent or lemporary private
dwelling-place, where the inspeclor
believes on reasonable grounds that any
work or undertaking resulting or likely
to result n the deposit of a deleterious
substance in water frequented by fish or
in any place under any conditions
referred to in subsection 37(1) is being,
has been or is likely to be carried on,

and the inspector may, for any purpose
relaled to the enforcement of this section,
conducl inspections, including examining
any substance or product found therein,
taking samples thercof and conducting
tests and measurements.

Section 38(3.1): An inspector with a
warrant issued under subsection (3.2)
may at any reasonable time enter any
place, premises, vehicle or vessel, other
than a private dwelling-place or any part
of any place. premises, vehicle or vessel
used as a permanent or lemporary private
dwelling-place, where the inspector
believes on reasonable grounds that an
offence under subsection 40(2) is being
or has been committed and search that
place, premises, vehicle or vessel for
evidence of the offence.

Section 38(3.2): Where on ex parte
application a justice of Lthe peace is
salisfied by information on oath Lhat
there are reasonable grounds {o believe
that there is in any place, premises,
vehicle or vessel relerred to in
subsection (3.1)

a) anything on or in respect of which an
offence under subsection 40(2) is
being or has been commitled, or

b} anything that there are reasonable
grounds Lo believe will afford evidence
with respect Lo the commission of an
olfence under subsection 40(2), the
justice of the peace may issue a
warrant under his hand authorizing
the inspector named therein to enter

and search the place, premises,
vehicle or vessel for any such thing
subject to such conditions as may be
specified in the warrant.

Section 38(3.3): In exceeding a warrant
issued under subsection (3.2), the
inspector named therein shall not use
force unless the inspeclor is accompanied
by a peace officer and the use of [orce
has been specifically authorized in

the warrant.

Section 38(3.4): An inspectlor may
exercise the powers of entry and search
referred Lo in subsection (3.1) without a
warrant issued under subsection (3.2)
if the conditions lor obtaining the
warranl exist but by reason of exigent
circumstances it would nol be practical
to oblain the warrant.

Inspector’s direction

Section 38(6): Where an inspector.
whether or not a report has been made
under subsection 38(4), is satisflied on
reasonable grounds that there is an
occurrence referred Lo in subsection
38(4) and that immediate action is
necessary in order to carry oul any
reasonable measures referred to in
subsection 38(5), he may, subject to
subsection (7) and Lhe regulations, Lake
any such measures or direct that they
be taken by any person referred to in
paragraph 38(4)(a) or (b).

offence under this Act.

A fishery officer or fishery guardian may seize any fishing vessel, vehicle, fish or other thing that the
officer or guardian believes on reasonable grounds was obtained by or used in the commission of an



__Section 38(7): Any requirement or direc-
tion of an inspector under this section
that is inconsistent with any requirement
or order of a pollution prevention officer
under the Canada Shipping Act is void 10
the extent of the inconsistency.

Penalties

Section 40(3): Every person who

f) fails to comply with the whole or any
parl ol a direction of an inspector
under subsection 38(6), is guilty of an
olfence punishable on summary
conviction and liable, lor a [irst
offence, Lo a fine not exceeding two
hundred thousand dollars and, for any
subsequent offence, to a fine nol
exceeding two hundred thousand
dollars or lo imprisonment for a term
not exceeding six months, or to both.

4.3 Limitation period for laying charges

Section 82(1):  Proceedings by way of
summary conviction in respect ol an
offence under this Act may be instituted
at any lime within but not later than two
years after the time when the Minister
became aware ol the subject-matter of
Lhe proceedings.

4.4 Defence of due diligence

‘ victed of an offence under this Act il the

person establishes that the person

a) exercised all due diligence Lo prevent
the commission of the offence; or

b) reasonably and honestly believed in
the existence of facts that, if true,
would render the person’s conduct
innocenl.

4.5 Penalties (general) and court orders

Section 78:  Excepl as otherwise provided

in this Act, every person who contravenes

this Act or the regulations is guilty of

a) an offence punishable on summary
conviction and liable, for a first
offence, to a fine not exceeding one
hundred thousand dollars and, for any
subsequent olfence, to a fine not
exceeding one hundred thousand
dollars or to imprisonment for a term
not exceeding one year, or Lo both; or

b) an indictable offence and liable, for a
first offence, Lo a line not exceeding
five hundred thousand dollars and, for
any subsequent offence, to a fine not
exceeding five hundred thousand
dollars or Lo imprisonment for a term
not exceeding two years, or to both.

Section 78.1:) Where any contravention of
this Act or the regulations is committed
or continued on more than one day, it
constitutes a separate offence for each
day on which the contravention is
commilled or continued.

Liability of employers and corporate
officers

~ Section 78.2: Where a corporation

commils an offence under this Act, any
officer, direclor or agent of the corpora-
tion who directed, authorized, assented
Lo, acquiesced in or participated in the
commission of the offence is a party Lo
and guilty of the offence and is liable on
conviction to the punishment provided
for the offence, whether or not the
corporalion has been proseculed.

Section 78.3: In any prosecution for a
offence under this Act, it is sulTicient
proof of the offence Lo establish that il
was committed by an employee or agent
of the accused, whether or nol the
employee or agent Is identified or has
been proseccuted for the offence, unless
the accused establishes that the offence
was committed wilhout the knowledge or
consent of the accused.

The Fisheries Act is one of the oldest acts in Canada, given Royal Ascent in 1868, and is still one of
the strongest pieces of environmental legislation.
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Seclion 78.4: In any prosecution for an
offence under this Act, it Is sufficient
proof of the offence to establish that it
was commitled by a person in respect of
any matler relating to any operations
under a lease or licence issued Lo the
accused pursuant to this Act or the
regulations, whether or not the person is
identified or has been proseculed for the
offence, unless the accused establishes
that the offence was committed without
the knowledge or consent of the accused.

Section 79: Where a person Is

convicled of an offence under this Act
and the court is satisfied that as a result
of committing the offence the person
acquired monctary benelits or monetary
benelits accrued Lo Lthe person, the court
may, notwithstanding the maximum
amount of any fine thal may otherwise
be imposed under this Act, order the
person Lo pay an additional fine in an
amount cqual Lo the court’s finding of the
amount of those monelary benefits.

Court order provisions

Section 79.2: Where a person is
convicied of an offence under Lhis Act, in
additlon to any punishmenl imposed, the
courl may, having regard Lo Lhe nature
of the offence and Lhe circumslances
surrounding its commission, make an
order containing any one or more of the
following prohlibitions, directions or
requirements:

a) prohibiting the person from doing any
acl or engaging In any activity that
may, in the opinion of the court, resull
in the continuation or repetition of the
offence;

b) directing the person to Lake any action
the court considers appropriate Lo
remedy or avoid any harm Lo any [ish,
fishery or fish habitat thatl resulted or
may resull lrom the commission of the
offence;

¢) direcling the person Lo publish, in any
manner the court considers
appropriale, the facls relaling Lo the
commission of the offence;

e) directing the person to pay the
Minister an amount of money as
compensation, [n whole or in part. for
the cost of any remedial or preventive
action taken by or caused to be Laken
on behalf of the Minister as a result of
the commlssion of the offence;

d) directing the person Lo perform
communily service in accordance with
any reasonable conditions thal may be
specified in the order;

f) directing the person to pay Her
Majesty an amount of money the court
considers appropriate for Lthe purpose
of promoting the proper management
and control of lisheries or fish habilat
or the conservation and protection of
lish or fish habitat;

g) directing Lhe person to post a bond or
pay into court an amount of money the
courl considers appropriale for the
purpose of ensuring compliance with
any prohibition, direction or require
ment mentioned in this seclion;

h) directing the person Lo submil to
the Minister, on application by the
Minister within three years after the
datle of the conviction, any information
respecting the activities of the person
that the court considers appropriate
in the circumslances; and

i) requiring the person Lo comply with
any other conditions that the court
considers appropriale for securing
the person’s good conduct and for
preventing the person from repealing
the offence or commilting other
offences under this Act.

4.6 Recovery of Crown costs

Section 42(1): | Where Lhere occurs a
deposil of a deleterious substance in
waler frequented by fish that Is not
authorized under section 36 or a serious
and imminent danger thereofl by reason
of any condition, the persons who at any
material Lime
a) own Lhe deleterious subslance or have
the charge, management or control
thereof, or

Canada s
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b) are persons other than those
described in paragraph (a) who cause
or contribule Lo the causation of the

Index of the Habitat Protection and Pollution Prevention
Provisions of the Fisheries Act

deposil or danger thereof, are, subject —
to subseclion 42(4) in the case of the Section | Intent Page
persons referred to in paragraph (a) = =
ianngltzo Lthheeifigg;&?\tgi‘;:;i:‘;ﬁ:ﬁl L 20 The Minister may require fish-ways to be constructed. 8,9
or negligence in Lhe.case of Lhe 21 The Minister may authorize payment, order construction 8.9
persons relerred to in paragraph (b),
jointly and severally liable for all or removal or require fish stops or diverters for fish-ways.
EAOS.LS anq ex.penses incurred by Her 22 The Minister may require sufficient flow of water for the 9,10
ajesty in right ol Canada or a .
province. Lo the extent thal, those safety of fish and flooding of spawning gmunds as well
cosls and expenses can be established as free passage of fish during construction.
to ha_ve been reasonably mcur.r‘ed In 27 Prohiblts the damage or obstruction of fish-ways, the 8
Lhe circumstances, of and incidental 3
1o the taking of any measures to impediment of fish to fish-ways and nearby fishing.
prevent any such deppslt or condition 30 The Minlster may require fish guards or screens to prevent 7.8
or to counteracl, miligale or remedy the entralnment of fish at any water diversion or intake
any adverse effects that result or may :
reasonably be expected to resull 32 Prohibits the destruction of fish by any means other 8
thereflrom.
than fishing.
Seclionidz () Al thg costs and 35 Prohibits works or undertakings that may result in harmful 2,45
expenses referred Lo in subsection (1) ; 95
are recoverable by Her Majesty in right alteration, disruption or destruction of fish habitat, unless
of Canada or a province with costs in authorized by the Minister or under regulations.
proceedmgs brought or Lake'n therefor 36 Prohibits the deposit of deleterious substances into waters 2,6
in the name of Her Majesly in any such frequented by fish, unless authorized under regulatlons
right in any court of competent : © 2
jurisdiction. 37 The Minlster may request plans and specifications for 9
works or undertakings that mlght affect fish or fish habitat.
The Minister may, by regulations or with Governor-in-Councl!
approval, make orders to restrict or close works or
undertakings that may harmfully alter fish habitat or lead
to the deposit of deleterious substances.
38 Gives the Minister the authority to appoint Inspectors and 6,12, 13
analysts and describes Inspectors’ powers, including entry,
search and the power to direct preventative, corrective or
cleanup measures. Provides for regulations that require
reporting of abnormal deposits of a deleterious substance
or substances that occur in contraventlon of the general
prohibition, regulations or site-specific authorizations.
40 Sets out penalties In case of a contravention of: sectlons 5, 6,8, 13
35 or 36; failing to provide information or to undertake a
project in compliance with s.37; or falling to make a
report or to otherwise comply with s.38.
42 Those causing the deposit of deleterious substances in 14, 15
waters frequented by fish are liable for costs Incurred by
Her Majesty. Also, the Minlster shall prepare an annual
report on administration and enforcement of the fish
habitat protection and pollution prevention provisions of
the Fisheries Act as well as a statlstical summary of
convictions under 8.40.

If you are planning work in or near water, you should contact Fish Habitat Management Program staff
at your local Fisheries and Oceans Canada (DFO) office.




Regional Habitat
Management Program
Location Offices

Newfoundland Region

Marine Environmen( & Habilal
Managemenl

Northwesl Allantic Fisheries Centre
PO Box 5667

SL. John's, NIF A1C 5X1

Phone: 709-772-2442

E-mail: habilal-nfl@dio-mpo.gc.ca

Marilimes Region

llabilal Managemenl

PO Box 1006

Darlmouth, NS B2Y 4A2

Phone: 902-426-8105

Fax: 902-426-1489

[E-mail: www.mar.dfo-mpo.gc.ca/
oceans/e/hmd/hmd-conlacl-¢

Gulf Region

l1abilal Management

343 Universilé Avenue

PO Box 5030

Monclon, NB E1C 9B6

Phonc: 506-851-6977

E-mail: habital-glf@dfo-mpo.gc.ca

Quebec Region

Fish [fabital Managcmenl Division
Maurice Lamonlagne Inslilule
850. route dc la Mer

PO Box 1000

Monl-Joli. QC G5l 374

Phone: 418-775-0584

IFax:  418-775-0658

l5~-mail: MenagerB@dlo-mpo.gc.ca

Central & Arclic Region
Ilabilal Managemenl Division
I"reshwater Inslilule

501 Universily Crescenl
Winnipeg, MB R3T 2N6
Phone: 204-983-5163

Pacific Region

llabilal & Enhancement Branch

360-555 Haslings SL. Wesl

Vancouver, BC V6B 5G3

Phone: 604-666-2410

L-mail: habilal-pacific@pac.dfo-mpo.gc.ca
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