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INTRODUCTION

If you are working in or near water, or causing any substance (including dirt
or soil) to enter that water, you could be breaking the law and liable to pros-
ecution in criminal court.

Under the federal Fisheries Act,
* No person may damage fish habitat without prior authorization
(see section 35); and
« No person may pollute water frequented by fish (see section 36)

These sections of the Act are for the conservation and protection of fish habi-
tat. They apply to al Canadian watersincluding, for example, rivers, streams,
ditches, lakes, estuaries, salt marshes, coastal waters, and marine offshore ar-
eas. They also apply to work on areasthat are not always under water, such as
shorelines, riverbanks, and floodplains, even on privately owned land.

This article explains how various economic and industrial activities can harm
fish habitat, and provides the fisheries habitat protection sections of the fed-
eral Fisheries Act. The Act dates back to Confederation and isastrong tool for
sound management of our fisheries resource. Failure to comply may result in
fines of up to $300,000 for afirst offence. The Act is enforced for the benefit
of all Canadians by the Department of Fisheries and Oceans (DFO) Canada, in
cooperation with other federal, provincial, and territorial government agen-
cies.

Thisarticleisintended to provide general guidance only. It is not a substitute
for the Fisheries Act. In the event of an inconsistency between this document
and the Act, the latter prevails. Individuals with specific legal problems are
urged to seek advice from legal counsel.
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PART A: ENSURING FISH FOR THE FUTURE

1.0 What is “fish habitat” ?

To conserve fish for the future, it is critical to protect
the natural systemsthat produce the fish aswell as
manage a sustainable fisheries harvest. These
systems are referred to as “fish habitat,” and include
agreat variety of environments where fish live. The
Fisheries Act defines “fish habitat” as:
“Spawning grounds and nursery, rearing, food
supply and migration areas on which fish
depend directly or indirectly in order to carry
out their life processes.” (Section 34(1))

Fish habitat includes not only the water in rivers,
lakes, streams and oceans, and the quality of that
water; fish habitat also includes surrounding plants,
life forms, and structures such as gravel beds and
large woody debris that interact to make fish life
possible. The federal Fisheries Act protects natural
and man-made fish habitat, such as a drainage ditch
that has become frequented by fish.

2.0 Why protect fish habitat?

No fish habitat means no fish. Many people, how-
ever, do not automatically recognize the value of fish
habitat. The public will readily support protection for
ascenic river valley. But amuddy tidal flat, whichis
aso fish habitat, is more likely to be dredged, paved
or otherwise destroyed without any public recogni-
tion of significant economic and social loss. Fish
habitat is a vital asset to Canadians - in fact, money
in the bank. Habitat is essential to the survival of fish
and is the bedrock of our recreational, aborigina and
commercia fisheries. Habitat is as essentia to those
industries as topsoil isto farming.

3.0 What activities damage habitat?

Unfortunately, fish habitat can be destroyed without
much visible evidence. For example, the eggs of
salmon and trout cannot survive just anywhere; they
must be laid in streams where there is abed of
gravel. Take away the gravel and the stream will
flow as before, but it will not be a spawning stream.
Any project that upsets the physical, chemical and
biological balance of fish habitat may permanently
damage it, causing social and economic lossto
fisheries. Common threats to fish habitat are associ-
ated with:

Removing streamside vegetation

Removing sand or gravel from beaches,
riverbanks or streambeds

Diverting, diking and channelizing streams
Dredging tidal flats, marshland or for deep-
sea ports

Filling foreshore, marshes and floodplains
Clearing land for agriculture or urban
development

Building causeways, wharves, marinas and
reservoirs

Polluting with sediment, pesticides, oil and
other contaminants

Discharging industrial and municipal waste
Logging and log storage

Constructing buildings, pipelines, transmis-
sion lines, roads and railways

Constructing and operating hydroelectric
power facilities

Mining and discharging mine effluent
Mining the seabed and accidents at offshore
oil and gas extraction facilities




4.0 How do | comply with the law?

If you are planning work that may harm fish habitat,
you should contact the local DFO office. If you
applied for a government permit to conduct the
work, ensure that your project has been referred to
DFO. The Department will require the following
information regarding the project:

plans and specifications

potential impacts on fish habitat

proposed measures to prevent impacts on
fish habitat by employing responsible
development methods, government guide-
lines, or professional advice

In some cases, DFO may require an inspection and
provide written comments on the project.

More information on preventing impacts on fish
habitat is provided in the brochure, “ Guidelines for
Attaining No Net Loss’, and other DFO Publica-
tions, Reports and Guidelines. Thisinformation may
also be obtained by contacting the local DFO office.

Y ou must amend your plans to prevent harm to fish
habitat before commencing work. It is your responsi-

bility to obtain technical advice and make the
necessary changes. The steps to prevent damage to
fish habitat, in order of preference, are:

a) Avoid the damage by redesigning or relocating
the project.

b) Minimize the damage by employing guidelines
or technical advicein redesign. Advice from
DFO staff does not authorize harm to fish
habitat. Y ou must apply for a section 35(2)
Authorization if your project will harm fish
habitat.

¢) Apply to DFO for a section 35(2) Authorization.
These Authorizations are not issued unless the
person or company proposing the project
replaces destroyed fish habitat. More informa-
tion about Section 35(2) Authorizationsis
provided in the brochure: * What the Law
Requires’.

d) Abandon the proposed project.

If you proceed with a project that harms fish habitat
without proper authorization from DFO, you will be
liable for prosecution under the Fisheries Act.
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PART B: FISHERIES ACT HABITAT PROTECTION
& POLLUTION PREVENTION PROVISIONS

The following are extracts from the Fisheries Act
and relate only to the protection of fish habitat.
Where specific penalties are not listed, refer to
“Penalties (general) and court orders.” The extracts
follow a sequence designed for ease of reference.
The section humbers provided are those of the Act,
The following are extracts from the Fisheries Act
and relate only to the protection of fish habitat.
Where specific penalties are not listed, refer to
“Penalties (general) and court orders.” The extracts
follow a sequence designed for ease of reference.
The section numbers provided are those of the Act,
but thisis not acomplete listing of al sections. An
unofficial copy of the entire Fisheries Act can be
obtained from the federal Department of Justice.

1.0 Definitions
Canadian FisheriesWaters:

Section 2: In this Act, “Canadian fisheries waters’
means all waters in the fishing zones of Canada,
all watersin the territorial sea of Canada and all
internal waters of Canada.

Deleterious Substance:

Section 34(1): For the purposes of sections 35 to 43,
“deleterious substance” mean

(@) any substance that, if added to any water,
would degrade or alter or form part of a
process of degradation or alteration of the
quality of that water so that it is rendered or
islikely to be rendered deleterious to fish or
fish habitat or to the use by man of fish that
frequent that water, or

(b) any water that contains a substance in such
guantity or concentration, or that has been so
treated, processed or changed, by heat or
other means, from anatural state that it
would, if added to any other water, degrade
or alter or form part of aprocess of degrada-
tion or ateration of the quality of that water
so that it isrendered or islikely to be ren-

dered deleterious to fish or fish habitat or to
the use by man of fish that frequent that
water, and without limiting the generality of
the foregoing includes

(c) any substance or class of substances pre-
scribed pursuant to paragraph (2)(a),

(d) any water that contains any substance or
class of substances in a quantity or con-
centration that is equal to or in excess of a
guantity or concentration prescribed in
respect of that substance or class of sub-
stances pursuant to paragraph (2)(b), and

(e) any water that has been subjected to a
treatment, process or change prescribed
pursuant to paragraph (2)(c).

Deposit:

Section 34(1): For the purpose of sections 35 to 43,
“deposit” means any discharging, spraying,
releasing, spilling, leaking, seeping, pouring,
emitting, emptying, throwing, dumping or
placing.

Section 40(5)(a): A “deposit” as defined in subsec-
tion 34(1) takes place whether or not any act or
omission resulting in the deposit is intentional.

Fish:
Section 2: “Fish” includes:

(8) partsof fish,

(b) shellfish, crustaceans, marine animals and any
parts of shellfish, crustaceans or marine animals,
and

(c) theeggs, sperm, spawn, larvae, spat and juvenile
stages of fish, shellfish, crustaceans and marine
animals,

Fish Habitat:

Section 34(1): For the purpose of sections 35 to 43,
“fish habitat” means spawning grounds and nursery,
rearing, food supply and migration areas on which




fish depend directly or indirectly in order to carry
out their life processes.

Obstruction:

Section 2: “Obstruction” means any slide, dam or
other obstruction impeding the free passage of
fish.

Water Frequented by Fish:

Section 34(1): “Water frequented by fish” means
Canadian fisheries waters.

Section 40(5)(b): no water is “water frequented by
fish”, as defined in subsection 34(1), where proof
ismade that at all times material to the proceed-
ings the water is not, has not been and is not
likely to be frequented in fact by fish.

2.0 What is against the law?

2.1 Damage to fish habitat

Section 35(1): No person shall carry on any work or
undertaking that resultsin the harmful ateration,
disruption or destruction of fish habitat.

Authorization

Section 35(2): No person contravenes subsection (1)
by causing the alteration, disruption or destruc-
tion of fish habitat by any means or under any
conditions authorized by the Minister or under
regulations made by the Governor in Council
under this Act.

Penalties

Section 40(1): Every person who contravenes
subsection 35(1) is guilty of

(a) an offence punishable on summary conviction
and liable, for afirst offence, to afine not
exceeding three hundred thousand dollars and,
for any subsequent offence, to a fine not exceed-
ing three hundred thousand dollars or to impris-
onment for aterm not exceeding six months, or
to both; or

(b) an indictable offence and liable, for afirst
offence, to afine not exceeding one million
dollars and, for any subsequent offence, to afine
not exceeding one million dollars or to impris-
onment for aterm not exceeding three years, or
to both.

2.2 Pollution

Section 36(3): Subject to subsection 36(4), no person
shall deposit or permit the deposit of a deleteri-
ous substance of any type in water frequented by
fish or in any place under any conditions where
the del eterious substance or any other deleterious
substance that results from the deposit of the
deleterious substance may enter any such water.

Section 36(4): No person contravenes subsection
36(3) by depositing or permitting the deposit in
any water or place of

(a) waste or pollutant of atype, in aquantity and
under conditions authorized by regulations
applicable to that water or place made by the
Governor in Council under any Act other than
this Act; or

(b) adeleterious substance of aclass, in aquantity or
concentration and under conditions authorized
by or pursuant to regulations applicable to that
water or place or to any work or undertaking or
class thereof, made by the Governor in Council
under subsection 36(5).

Section 36(1): No one shall

(a) throw overboard ballast, coal ashes, stones or
other prejudicia or deleterious substances in
any river, harbour or road-stead, or in any water
where fishing is carried on;

(b) leave or deposit or cause to be thrown, left or
deposited, on the shore, beach or bank of any
water or on the beach between high and low
water mark, remains or offal of fish or of marine
animals; or

(c) leave decayed or decaying fish in any net or other
fishing apparatus.

Duty to report spills
Section 38(4): Where, out of the normal course of

Complying
with the
Fisheries
Act

5



Complying
with the
Fisheries
Act

6

events, there occurs a deposit of a deleterious
substance in water frequented by fish or a serious
and imminent danger thereof by reason of any
condition, and where any damage or danger to
fish habitat or fish or the use by man of fish
results or may reasonably be expected to result
therefrom, any person who at any material time

(a) owns the del eterious substance or has the charge,
management or control thereof or

(b) causes or contributes to the causation of the
deposit or danger thereof, shall, in accordance
with any regulations applicable thereto, report
such occurrence to an inspector or such other
person or authority asis prescribed by the
regulations.

Duty to prevent or minimize damage

Section 38(5): Every person referred to in paragraph
38(4)(a) or (b) shall, as soon as possiblein the
circumstances, take all reasonable measures
consistent with safety and with the conservation
of fish and fish habitat to prevent any occurrence
referred to in subsection 38(4) or to counteract,
mitigate or remedy any adverse effects that result
or may reasonably be expected to result
therefrom.

Penalties

Section 40(2): Every person who contravenes
subsection 36(1) or (3) is guilty of

(a) an offence punishable on summary conviction
and liable for afirst offence, to afine not
exceeding three hundred thousand dollars and,
for any subsequent offence, to a fine not exceed-
ing three hundred thousand dollars or to impris-
onment for aterm not exceeding six months, or
to both; or

(b) an indictable offence and liable, for afirst
offence, to afine not exceeding one million
dollars and, for any subsequent offence, to afine
not exceeding one million dollars or to impris-
onment for aterm not exceeding three years, or
to both.

Section 40(3): Every person who

(a) failsto provide the Minister with any material or

information requested pursuant to subsection
37(1) within a reasonable time after the request
ismade,

(b)fails to provide or submit any material, informa-
tion or report that isto be provided or submitted
under regulations made pursuant to subsection
37(3),

(c) failsto make areport that he is required to make
under subsection 38(4),

(d) carries on any work or undertaking described in
subsection 37(1)

(i) otherwise than in accordance with any
material or information relating to the work
or undertaking that he provides to the
Minister under subsection 37(1),

(if) otherwise than in accordance with any such
material or information as required to be
modified by any order of the Minister under
paragraph 37(2)(a), or

(iii) contrary to any order made by the Minister
under subsection 37(2),

(e) failsto take any reasonable measures that heis
required to take under subsection 38(5) or fails
to take such measures in the required manner

is guilty of an offence punishable on summary
conviction and liable, for afirst offence, to afine not
exceeding two hundred thousand dollars and, for any
subsequent offence, to afine not exceeding two
hundred thousand dollars or to imprisonment for a
term not exceeding six months, or to both.

2.3 Destruction of fish

Section 32: No person shall destroy fish by any
means other than fishing except as authorized by
the Minister or under regulations made by the
Governor in Council under this Act.

2.4 Use of explosives

Section 28. No one shall hunt or kill fish or marine
animals of any kind, other than porpoises,
whales, walruses, sea-lions and hair seals, by
means of rockets, explosive materials, explosive
projectiles or shells.




3.0 Obligations of owners, operators,
developers and project proponents

Federal law protecting fisheries does not mean that
fisheries management agencies will oppose every
project affecting fish habitat. However, each pro-
ject’simpact on fisheries must be considered before
the work or undertaking begins. The Minister may
request plans, specifications or reports for scrutiny
by fisheries management authorities. In most cases,
early consultation between the developer and the
government officials responsible for fish habitat
management will make it possible to devise aplan
that meets the needs of all concerned.

For more information, consult the Policy for the
Management of Fish Habitat (1986), Fisheries and
Oceans Canada.

3.1 Fish guards and screens

Section 30(1): Every water intake, ditch, channel or
canal in Canada constructed or adapted for
conducting water from any Canadian fisheries
waters for irrigating, manufacturing, power
generation, domestic or other purposes shall, if
the Minister deems it necessary in the public
interest, be provided at its entrance or intake with
afish guard or a screen, covering or netting so
fixed as to prevent the passage of fish from any
Canadian fisheries waters into the water intake,
ditch, channel or canal.

Section 30(2): The fish guard, screen, covering or
netting referred to in subsection (1) shall

(a) have meshes or holes of such dimensions as the
Minister may prescribe; and

(b) be built and maintained by the owner or occupier
of the water intake, ditch, channel or canal
referred to in subsection (1), subject to the
approval of the Minister or of such officer asthe
Minister may appoint to examineit.

Section 30(3): The owner or occupier of the water
intake, ditch, channel or canal referred to in

subsection (1) shall maintain the fish guard,
screen, covering or netting referred to in that
subsection in a good and efficient state of repair
and shall not permit its removal except for
renewal or repair.

Section 30(4): During the time in which arenewal or
repair referred to in subsection (1) isbeing
effected, the sluice or gate at the intake or
entrance of the water intake, ditch, channel or
canal shall be closed in order to prevent the
passage of fish into the water intake, ditch,
channel or canal.

Penalties

Section 69: Every owner or occupier of awater
intake, ditch, channel or canal referred toin
subsection 30(1) who refuses or neglectsto
provide and maintain afish guard, screen,
covering or netting in accordance with subsec-
tions 30(1) to (3), permits the removal of afish
guard, screen, covering or netting in contraven-
tion of subsection 30(3) or refuses or neglectsto
close adluice or gate in accordance with subsec-
tion 30(4) is guilty of an offence punishable on
summary conviction and liable, for afirst
offence, to afine not exceeding two hundred
thousand dollars and, for any subsequent offence,
to afine not exceeding two hundred thousand
dollars or to imprisonment for aterm not exceed-
ing six months, or to both.

3.2 Fish-ways or canals
Requirements

Section 20(1): Every obstruction across or in any
stream where the Minister determinesit to be
necessary for the public interest that a fish-pass
should exist shall be provided by the owner or
occupier with adurable and efficient fish-way or
canal around the obstruction, which shall be
maintained in a good and effective condition by
the owner or occupier, in such place and of such
form and capacity aswill in the opinion of the
Minister satisfactorily permit the free passage of
fish through it.
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Section 20(3): The place, form and capacity of the
fish-way or canal to be provided pursuant to
subsection (1) must be approved by the Minister
before construction thereof is begun and, imme-
diately after the fish-way is completed and in
operation, the owner or occupier of any obstruc-
tion shall make such changes and adjustments at
his own cost aswill in the opinion of the Minister
be necessary for its efficient operation under
actual working conditions.

Section 20(4): The owner or occupier of every fish-
way or canal shall keep it open and unobstructed
and shall keep it supplied with such sufficient
quantity of water asthe Minister considers
necessary to enable the fish frequenting the
waters in which the fish-way or canal is placed to
pass through it during such times as are specified
by any fishery officer, and, where leaksin adam
cause afish-way therein to be inefficient, the
Minister may require the owner or occupier of
the dam to prevent the leaks therein.

Payment for

Section 21(1): The Minister may authorize the
payment of one-half of the expense incurred by
an owner or occupier in constructing and main-
taining any fish-way or canal and, after afish-
way or canal that has been duly approved by the
Minister has been built at the cost of the owner or
occupier of any obstruction, or after the owner or
occupier has paid one-half the cost thereof and
the fish-way or canal thereafter provesto be
ineffective, the total cost of any change in the
fish-way or canal or any new fish-way or cana
reguired to enable the fish to pass by the obstruc-
tion shall, except as provided in subsection 20(3),
be paid by Her Majesty.

Section 21(2): The Minister, in order to procure the
construction of any fish-way or canal, pending
proceedings against any owner or occupier for
the punishment imposed by this Act, may make
and complete the construction forthwith, and
may authorize any person to enter on the
premises with the necessary workmen, means
and materials for that purpose and may recover
from the owner or occupier the whole expense so

incurred by action in the name of Her Mgjesty.

Section 20(2): Where it is determined by the Minis-
ter in any case that the provision of an efficient
fish-way or canal around the obstruction is not
feasible, or that the spawning areas above the
obstruction are destroyed, the Minister may
require the owner or occupier of the obstruction
to pay to him from time to time such sum or
sums of money as he may require to construct,
operate and maintain such complete fish hatchery
establishment aswill in his opinion meet the
requirements for maintaining the annual return of
migratory fish.

3.3 Obstructions
Section 27: No one shall

(a) damage or obstruct any fish-way or canal built,
constructed or used to enable fish to pass over or
around any obstruction;

(b) do anything to stop, impede or hinder fish from
entering or passing the fish-way or canal or to
stop, impede or hinder fish from surmounting
any obstacle or leap; or

(c) fish in any manner within twenty-five yards
downstream from the lower entrance to any fish-
way, canal, obstacle or leap.

Section 29(1): No one shall erect, use or maintain in
any of the Canadian fisheries waters, where
subject to any exclusive right of fishery or nat,
any net, weir or other device that unduly ob-
structs the passage of fish.

Removal of

Section 21(3): Where an unused obstruction or a
thing detrimental to fish exists and the owner or
occupier thereof does not after notice given by
the Minister removeit, or if the owner is not
resident in Canada, or his exact place of resi-
dence is unknown to the Minister, the Minister
may, without being liable to damages, or in any
way to indemnify the owner or occupier, cause
the obstruction or thing detrimental to fish to be
removed or destroyed and, where notice has been
given to the owner or occupier may recover from




the owner or occupier the expense of the removal
or destruction.

Section 29(2): The Minister or afishery officer may
order the removal of or remove any net, weir or
other device that, in the opinion of the Minister
or fishery officer, unduly obstructs the passage of
fish.

3.4 Minimum water flow

Section 21(4): The Minister may require the owner
or occupier of any obstruction to install and
maintain such fish stops or diverters, both above
and below the obstruction, aswill in his opinion
be adequate to prevent the destruction of fish or
to assist in providing for their ascent.

Section 22(1): At every obstruction, where the
Minister determinesit to be necessary, the owner
or occupier thereof shall, when required by the
Minister, provide a sufficient flow of water over
the spill-way or crest, with connecting sluices
into the river below, to permit the safe and
unimpeded descent of fish.

Section 22(2): The owner or occupier of any ob-
struction shall make such provision asthe
Minister determines to be necessary for the free
passage of both ascending and descending
migratory fish during the period of construction
thereof.

Section 22(3): The owner or occupier of any ob-
struction shall permit the escape into the river-
bed below the obstruction of such quantity of
water, at al times, aswill, in the opinion of the
Minister, be sufficient for the safety of fish and
for the flooding of the spawning grounds to such
depth as will, in the opinion of the Minister, be
necessary for the safety of the ova deposited
thereon.

Penalties

Section 66: Every owner or occupier of an obstruc-
tion across or in any stream who refuses or

neglects to provide and maintain a fish-way or
canal in accordance with section 20, to install
and maintain fish stops or diverters in accordance
with subsection 21(4) or to provide for a suf-
ficient flow of water and the free passage of fish
in accordance with section 22 is guilty of an
offence punishable on summary conviction and
liable, for afirst offence, to afine not exceeding
two hundred thousand dollars and, for any
subsequent offence, to afine not exceeding two
hundred thousand dollars or to imprisonment for
aterm not exceeding six months, or to both.

3.5 Minister may request plans, specifica-
tions, and modifications

Section 37(1): Where a person carries on or proposes

to carry on any work or undertaking that results
or islikely to result in the ateration, disruption
or destruction of fish habitat, or in the deposit of
a deleterious substance in water frequented by
fish or in any place under any conditions where
that deleterious substance or any other deleteri-
ous substances that results from the deposit of
that deleterious substance may enter any such
waters, the person shall, on the request of the
Minister or without request in the manner and
circumstances prescribed by regulations made
under paragraph 37(3)(a), provide the Minister
with such plans, specifications, studies, proce-
dures, schedules, analyses, samples or other
information relating to the work or undertaking
and with such analyses, samples, evaluations,
studies or other information relating to the water,
place or fish habitat that is or islikely to be
affected by the work or undertaking as will
enable the Minister to determine

(a) whether the work or undertaking results or is

likely to result in any alteration, disruption or
destruction of fish habitat that constitutes or

Section 37(2): If, after reviewing any material or

information provided under subsection 37(1) and
affording the persons who provided it a reason-
able opportunity to make representations, the
Minister or a person designated by the Minister is
of the opinion that an offence under subsection
40(1) or (2) isbeing or islikely to be committed,
the Minister or a person designated by the
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Minister may, by order, subject to regulations
made pursuant to paragraph 37(3)(b), or, if there
are no such regulations in force, with the ap-
proval of the Governor in Council ,

(a) require such modifications or additions to the
work or undertaking or such modificationsto
any plans, specifications, procedures or sched-
ulesrelating thereto as the Minister or a person
designated by the Minister considers necessary
in the circumstances,

(b) restrict the operation of the work or undertaking,
and with the approval of the Governor in
Council in any case, direct the closing of the
work or undertaking for such period as the
Minister or a person designated by the Minister
considers necessary in the circumstances.

Offer to consult and interim orders

Section 37(4): Where the Minister or a person
designated by the Minister proposes to make an
order pursuant to subsection 37(2), he shall offer
to consult with the governments of any provinces
that he considers to be interested in the proposed
order and with any departments or agencies of
the Government of Canada that he considers

appropriate.

Section 37(5): Nothing in subsection (4) prevents the
Minister or a person designated by the Minister
from making an interim order pursuant to
subsection 37(2) without the offer of consultation
referred to in subsection (4) where he considers
that immediate action is necessary.

3.6 Other obligations

Authorizations (see 2.1 Harmful
ateration, disruption or destruction of
fish habitat)

Duty to assist fishery officersand
guardians (see 4.1 Fishery officer and
guardian powers)

Duty to assist inspectors (see 4.2

I nspector powers)

Duty to prevent or minimize damage
(see 2.2 Pollution)

Duty to report spills (see 2.2 Pollution)

Liability of employers and corporate
officers (see 4.5 Penalties [general] and
court orders)

4.0 Enforcement
4.1 Fishery officer and guardian powers
Arrest

Section 50: Any fishery officer, fishery guardian or
peace officer may arrest without warrant a person
who that fishery officer, guardian or peace
officer believes, on reasonable grounds, has
committed an offence against this Act or any of
the regulations, or whom he finds committing or
preparing to commit an offence against this Act
or any of the regulations.

Entry without liability for trespass

Section 52: In the discharge of his duties, any fishery
officer, fishery guardian or other person accom-
panying him or authorized to such effect by the
fishery officer may enter on and pass through or
over private property without being liable for
trespass.

I nspection

Section 49(1): Subject to section 49(2), for the
purpose of ensuring compliance with this Act
and the regulations, afishery officer or fishery
guardian may enter and inspect any place,
including any premises, vessel or vehicle, in
which the officer or guardian believes on reason-
able grounds there is any work or undertaking or
any fish or other thing in respect of which this
Act or the regulations apply and may

(a) open any container that the officer or guardian
believes on reasonable grounds contains any
fish or other thing in respect of which this Act
or the regulations apply;

(b) examine any fish or other thing that the officer or
guardian finds and take samples of it;

(c) conduct any tests or analyses and take any
measurements; and

(d) require any person to produce for examination or
copying any records, books of account or other
documents that the officer or guardian believes




on reasonabl e grounds contain information that
isrelevant to the administration of this Act or
the regulations.

Section 49(1.1): In carrying out an inspection of a
place under subsection (1), afishery officer or
fishery guardian may,

(a) use or cause to be used any data processing
system at the place to examine any data con-
tained in or available to the data processing
system;

(b) reproduce any record or cause it to be reproduced
from the data in the form of a print-out or other
intelligible output and remove the print-out or
other output for examination or copying; and

(c) use or cause to be used any copying equipment at
the place to make copies of any record, book of
account or other document.

Section 49(1.3): A fishery officer or fishery guardian
who takes a sample under paragraph (1)(b) may
dispose of it in any manner that the officer or
guardian considers appropriate.

Duty to assist fishery officer or guardian

Section 49(1.2): The owner or person in charge of a
place that isinspected by afishery officer or
fishery guardian under subsection (1) and every
person found in the place shall

(a) give the officer or guardian al reasonable
assistance to enable the officer or guardian to
carry Out the inspection and exercise any power
conferred by this section; and

(b) provide the officer or guardian with any informa-
tion relevant to the administration of this Act or
the regulations that the officer or guardian may
reasonably require.

Warrant required to inspect private dwelling

Section 49(2) Where any place, premises, vessel or
vehicle referred to in subsection (1) is adwell-
ing-house, afishery officer or fishery guardian
may not enter that dwelling-house without the
consent of the occupant except under the author-
ity of awarrant.

Search

Section 49.1(1): A fishery officer with awarrant
issued may enter and search any place, including
any premises, vessel or vehicle, in which the
officer believes on reasonable grounds there is

(@) any word or undertaking that is being or has
been carried on in contravention of this Act or
the regulations;

(b) any fish or other thing by means of or in relation
to which this Act or the regulations have been
contravened; or

(c) any fish or other thing that will afford evidence
in respect of a contravention of this Act or the
regulations.

Section 49.1(2): Where on ex parte application a
justice of the peace is satisfied by information on
oath that there are reasonable grounds to believe
that there isin any place referred to in subsection
(2) any fish or other thing referred to in subsec-
tion (1), the justice may issue a warrant autho-
rizing the fishery officer named in the warrant to
enter and search the place for the thing subject to
any conditions that may be specified in the
warrant.

Section 49.1(5): In carrying out a search of a place
under this section, afishery officer may exercise
any power mentioned in subsection 49(1), (1.1)
or (1.3).

Warrant not required to search under exigent
circumstances

Section 49.1(3): Notwithstanding subsection (1), a
fishery officer may exercise the power of search
referred to in that subsection without awarrant if
the conditions for obtaining the warrant exist but
by reason of exigent circumstances it would not
be practical to obtain the warrant.

Section 49.1(4) For the purposes of subsection (3),
exigent circumstances include circumstancesin
which the delay necessary to obtain the warrant Complying
would result in danger to human life or safety or with the
the loss or destruction of evidence. ifther'es
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Seizure

Section 51: A fishery officer or fishery guardian may
seize any fishing vessel, vehicle, fish or other
thing that the officer or guardian believes on
reasonable grounds was obtained by or used in
the commission of an offence under this Act or
will afford evidence of an offence under this Act,
including any fish that the officer or guardian
believes on reasonable grounds

(a) was caught, killed, processed, transported,
purchased, sold or possessed in contravention of
this Act or the regulations; or

(b) has been intermixed with fish referred to in

paragraph (a).

Trespass. see Entry without liability for trespass

4.2 Inspector powers

Section 38(3): An inspector may, at any reasonable
time, enter any place, premises, vehicle or vessd,
other than a private dwelling-place or any part of
any place, premises, vehicle or vessel used as a
permanent or temporary private dwelling-place,
where the inspector believes on reasonable
grounds that any work or undertaking resulting
or likely to result in the deposit of a deleterious
substance in water frequented by fish or in any
place under any conditions referred to in subsec-
tion 37(1) is being, has been or islikely to be
carried on, and the inspector may, for any
purpose related to the enforcement of this
section, conduct inspections, including examin-
ing any substance or product found therein,
taking samples thereof and conducting tests and
measurements.

Section 38(3.1): An inspector with awarrant issued
under subsection (3.2) may at any reasonable
time enter any place, premises, vehicle or vessel,
other than a private dwelling-place or any part of
any place, premises, vehicle or vessel used asa
permanent or temporary private dwelling-place,
where the inspector believes on reasonable
grounds that an offence under subsection 40(2)
is being or has been committed and search

that place, premises, vehicle or vessel
for evidence of the offence.

Section 38(3.2): Where on ex parte application a
justice of the peaceis satisfied by information on
oath that there are reasonable grounds to believe
that there isin any place, premises, vehicle or
vessel referred to in subsection (3.1)

(a) anything on or in respect of which an offence
under subsection 40(2) is being or has been
committed, or

(b) anything that there are reasonable grounds to
believe will afford evidence with respect to the
commission of an offence under subsection
40(2),

the justice of the peace may issue awarrant under his

hand authorizing the inspector named therein to

enter and search the place, premises, vehicle or
vessel for any such thing subject to such conditions
as may be specified in the warrant.

Section 38(3.3): In exceeding awarrant issued under
subsection (3.2), the inspector named therein
shall not use force unless the inspector is accom-
panied by a peace officer and the use of force has
been specifically authorized in the warrant.

Section 38(3.4): An inspector may exercise the
powers of entry and search referred to in subsec-
tion (3.1) without awarrant issued under subsec-
tion (3.2) if the conditions for obtaining the
warrant exist but by reason of exigent circum-
stances it would not be practical to obtain the
warrant.

I nspector’ sdirection

Section 38(6): Where an inspector, whether or not a
report has been made under subsection 38(4), is
satisfied on reasonable grounds that there is an
occurrence referred to in subsection 38(4) and
that immediate action is necessary in order to
carry out any reasonable measures referred to in
subsection 38(5), he may, subject to subsection
(7) and the regulations, take any such measures
or direct that they be taken by any person
referred to in paragraph 38(4)(a) or (b).




Section 38(7): Any requirement or direction of an
inspector under this section that is inconsistent
with any requirement or order of a pollution
prevention officer under the Canada Shipping
Act isvoid to the extent of the inconsistency.

Penalties
Section 40(3): Every person who

(f) failsto comply with the whole or any part of a
direction of an inspector under subsection 38(6),
is guilty of an offence punishable on summary
conviction and liable, for afirst offence, to a
fine not exceeding two hundred thousand dollars
and, for any subsequent offence, to afine not
exceeding two hundred thousand dollars or to
imprisonment for aterm not exceeding six
months, or to both.

4.3 Limitation period for laying charges

Section 82(1): Proceedings by way of summary
conviction in respect of an offence under this Act
may be instituted at any time within but not later
than two years after the time when the Minister
became aware of the subject-matter of the
proceedings.

4.4 Defence of due diligence

Section 78.6: No person shall be convicted of an
offence under this Act if the person establishes
that the person

(a) exercised all due diligence to prevent the com-
mission of the offence; or

(b) reasonably and honestly believed in the existence
of factsthat, if true, would render the person’s
conduct innocent.

4.5 Penalties (general) and court orders

Section 78: Except as otherwise provided in this Act,
every person who contravenes this Act or the
regulationsis guilty of

(a) an offence punishable on summary conviction
and liable, for afirst offence, to afine not
exceeding one hundred thousand dollars and, for
any subsequent offence, to afine not exceeding

one hundred thousand dollars or to imprison-
ment for aterm not exceeding one year, or to
both; or

(b) an indictable offence and liable, for afirst
offence, to afine not exceeding five hundred
thousand dollars and, for any subsequent
offence, to afine not exceeding five hundred
thousand dollars or to imprisonment for aterm
not exceeding two years, or to both.

Section 78.1: Where any contravention of this Act or
the regulations is committed or continued on
more than one day, it constitutes a separate
offence for each day on which the contravention
is committed or continued.

Liability of employers and corporate officers

Section 78.2: Where a corporation commits an
offence under this Act, any officer, director or
agent of the corporation who directed, author-
ized, assented to, acquiesced in or participated in
the commission of the offence is a party to and
guilty of the offence and is liable on conviction
to the punishment provided for the offence,
whether or not the corporation has been pros-
ecuted.

Section 78.3: In any prosecution for a offence under
this Act, it is sufficient proof of the offence to
establish that it was committed by an employee
or agent of the accused, whether or not the
employee or agent isidentified or has been
prosecuted for the offence, unless the accused
establishes that the offence was committed
without the knowledge or consent of the accused.

Section 78.4: In any prosecution for an offence
under this Act, it is sufficient proof of the offence
to establish that it was committed by a personin
respect of any matter relating to any operations
under alease or licence issued to the accused
pursuant to this Act or the regulations, whether
or not the person is identified or has been
prosecuted for the offence, unless the accused
establishes that the offence was committed
without the knowledge or consent of the accused.
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Section 79: Where a person is convicted of an
offence under this Act and the court is satisfied
that as aresult of committing the offence the
person acquired monetary benefits or monetary
benefits accrued to the person, the court may,
notwithstandmg the maximum amount of any
fine that may otherwise be imposed under this
Act, order the person to pay an additional finein
an amount equal to the court’ s finding of the
amount of those monetary benefits.

Court order provisions

Section 79.2: Where a person is convicted of an
offence under this Act, in addition to any punish-
ment imposed, the court may, having regard to
the nature of the offence and the circumstances
surrounding its commission, make an order
containing any one or more of the following
prohibitions, directions or requirements:

(a) prohibiting the person from doing any act or
engaging in any activity that may, in the
opinion of the court, result in the continuation
or repetition of the offence;

(b) directing the person to take any action the court
considers appropriate to remedy or avoid any
harm to any fish, fishery or fish habitat that
resulted or may result from the commission of
the offence;

(c) directing the person to publish, in any manner
the court considers appropriate, the facts
relating to the commission of the offence;

(d) directing the person to pay the Minister an
amount of money as compensation, in whole or
in part, for the cost of any remedial or preven-
tive action taken by or caused to be taken on
behalf of the Minister as aresult of the commis-
sion of the offence;

(e) directing the person to perform community
service in accordance with any reasonable
conditions that may be specified in the order;

(f) directing the person to pay Her Majesty an
amount of money the court considers appropri-
ate for the purpose of promoting the proper
management and control of fisheries or fish
habitat or the conservation and protection of
fish or fish habitat;

(g) directing the person to post a bond or pay into
court an amount of money the court considers
appropriate for the purpose of ensuring compli-

ance with any prohibition, direction or require-
ment mentioned in this section;

(h) directing the person to submit to the Minister,
on application by the Minister within three
years after the date of the conviction, any
information respecting the activities of the
person that the court considers appropriate in
the circumstances; and

(i) requiring the person to comply with any other
conditions that the court considers appropriate
for securing the person’s good conduct and for
preventing the person from repeating the
offence or committing other offences under this
Act.

4.6 Recovery of Crown costs

Section 42(1): Where there occurs a deposit of a
deleterious substance in water frequented by fish
that is not authorized under section 36 or a
serious and imminent danger thereof by reason of
any condition, the persons who at any material
time

(a) own the deleterious substance or have the charge,
management or control thereof, or
(b) are persons other than those described in para-
graph (a) who cause or contribute to the causa
tion of the deposit or danger thereof,
are, subject to subsection 42(4) in the case of the
persons referred to in paragraph (a) and to the extent
determined according to their respective degrees of
fault or negligence in the case of the persons referred
to in paragraph (b), jointly and severally liable for all
costs and expenses incurred by Her Majesty in right
of Canada or a province, to the extent that those
costs and expenses can be established to have been
reasonably incurred in the circumstances, of and
incidental to the taking of any measures to prevent
any such deposit or condition or to counteract,
mitigate or remedy any adverse effects that result or
may reasonably be expected to result therefrom.

Section 42(2): All the costs and expenses referred to
in subsection (1) are recoverable by Her Mgjesty
in right of Canada or a province with costsin
proceedings brought or taken therefor in the
name of Her Magjesty in any such right in any
court of competent jurisdiction.




